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PER CURI AM

Leonard L. Blue Thunder appeals the district court's! denial of his
28 U.S.C. § 2254 petition for a wit of habeas corpus. He contends that
the district court erred by determning that the admission of his
involuntary statenents was constitutionally harnl ess. He al so contends
that the district court erred by determining that no constitutional error
resulted fromthe jury selection process. W affirm

The Honorable Charles B. Kornmann, United States District
Judge for the District of South Dakota.



Bl ue Thunder was convicted in South Dakota on state charges of first
degree nurder, first degree burglary, and aggravated assault. Duri ng
trial, the trial court admitted into evidence certain statenents nade by
Bl ue Thunder inmediately after the incident giving rise to the charges, at
a tinme when Blue Thunder was intoxicated and attenpted to invoke his right
to counsel. Also, in inpanelling the jury, the trial court refused to
strike four jurors who had close ties to | aw enforcenent officials and whom
Bl ue Thunder challenged for cause. Bl ue Thunder had to exercise his
perenptory strikes to renove them fromthe panel. The Suprene Court of
South Dakota affirmed Blue Thunder's convictions. See State v. Blue
Thunder, 466 N W2d 613, 621 (S.D. 1991). Specifically, the state suprene
court held that the trial court erred by admtting Blue Thunder's

statenents but that the error was harnl ess beyond a reasonabl e doubt,
because overwhel mi ng testinmony and physical evidence supported all of the
convictions, and the statements were relevant to only one of the three
charges. 1d. at 619. Additionally, the state suprene court found that
Bl ue Thunder failed to denonstrate any actual prejudice resulting fromthe
trial court's refusal to strike the four jurors he challenged for cause.
Id. at 620.

Bl ue Thunder sought habeas corpus relief from the district court
pursuant to 28 U S.C. 8§ 2254 on the sane grounds. The district court
agreed with the state suprene court, concluding that Blue Thunder's
statenents should have been excluded from trial because they were not
voluntary but that the error was harnless beyond a reasonable doubt
Further, the district court concluded that the chall enges for cause should
have been all owed. Neverthel ess, Blue Thunder's Sixth Anrendnent right to
an inpartial jury was not violated, because he did not exercise all of his
avai |l abl e perenptory chall enges, and Bl ue Thunder nmade no showing that his
jury was not inpartial. Thus, the district court denied Blue Thunder's
petition for a wit of habeas corpus.



Where harmess error review has first been applied by the state
supreme court, our reviewis governed by the standard enunciated in Brecht
v. Abrahanmson, 507 U. S. 619, 623 (1993). See Maurer v. Mnnesota Dep't
of Corrections, 32 F.3d 1286, 1291 n.4 (8th Cr. 1994) (citing Starr v.
Lockhart, 23 F.3d 1280, 1292 (8th Cir.), cert. denied, 115 S. C. 499
(1994)). To determi ne whether habeas corpus relief should be granted

because of the erroneously adnitted statenents, we nust deternine whether
the "error “had substantial and injurious effect or influence in
determining the jury's verdict. Brecht, 507 U S at 623 (quoting
Kotteakos v. United States, 328 U S. 750, 776 (1946)). G ven the strength
of the state's evidence in this case, we conclude that the statenents

erroneously admitted by the trial court did not have a substantial and
injurious effect or influence on the jury's decision

Furthernore, while the trial court should have renoved the four
jurors that Blue Thunder challenged for cause, this error does not
constitute a constitutional violation. The Suprenme Court has "long
recogni zed that perenptory chall enges are not of constitutional dinension."
Ross v. Cklahoma, 487 U.S. 81, 88 (1988). In Ross, the Court squarely
"reject[ed] the notion that the loss of a perenptory chall enge constitutes

a violation of the constitutional right to an inpartial jury. . . . So long
as the jury that sits is inpartial, the fact that the defendant had to use
a perenptory challenge to achieve that result does not nean the Sixth
Amendnent was violated." 487 U S. at 88, qguoted in Feltrop v. Delo, 46
F.3d 766, 774 (8th Gr. 1995). See also Sloan v. Delo, 54 F.3d 1371, 1387
n.16 (8th Gr. 1995) ("Any sixth anmendnment clai mnust focus exclusively on
the jurors who actually sat . . ."), cert. denied, 116 S. C. 728 (1996).
Bl ue Thunder nade no showi ng that the actual jury that heard his case was

not inpartial.

Accordingly, we affirmthe judgnent of the district court.
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